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CH-] Insolvency — Concepts and
Evolution

INSOLVENCY AND BANKRUPTCY — CONCEPTS

meet its financial obligations for paying debts as they become due. Bankruptcy is not

exactly the same as insolvency. Technically, bankruptcy occurs when a court has

determination of insolvency made by a court of law with resulting legal orders intended

to resolve the insolvency. Insolvency describes a_ situation where the debtor is unable to

meet _his/her obligations. Bankruptcy is a legal scheme in which an insolvent debtor

of bankruptcy, a court order states as how an insolvent person or business has to pay

off their debts — by way of selling their assets or erasing the debt that cannot be

paid.

WHAT IS INSOLVENCY? HOW IS IT DIFFERENT FROM BANKRUPTCY

“ Inn” meaning " Solovertterrt”™
NOT meaning PAYING

— | Insolovernt |

Insolvent means a person who is unable to pay his/her/its debts as they become due in

the ordinary course of business. Insolvency is “the state of one whose assets are

msutficient to pay Wis debts.”
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“ Banca” meaning “ Rotta” meaning; —
BENCH BROKEN

1 |
Bankrupt

The word Bankryptcy has its roots in the trade that was carried out on Ponte Vecchio,

a_medieval segmental arch bridge, in Florence, Italy. In medieval Italy, if a banker, who

conducted his marketplace transactions on a bench, was unable to meet business

obligations and was in debt, his bench was broken in a symbolic show of failure and

his inability to continue.

Insolvency Bankruptcy

Insolvency

If 1ot Resolved, resuilts in

Bankruptcy —
Individuals &
Firms

Liquidation —
Corporate Bodies
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Bankruptcy
Section 79(4) of the
Bankruptcy Code, 2016 defines the term

Insolvency and

“bankruptey” as the state of being
bankrupt.

Under the IB Code, 2016, “bankrupt”
means

a debtor who has been adjudged as
bankrupt under section 126

each of the partners of a firm, where a
bankruptcy order under section 126 has
been made against a firm

any person adjudged as an undischarged

insolvent.

Liguidation

Liguidation means closure or winding
up of a corporation or an
incorporated  entity through legal
process.

In liguidation process, the assets of
the corporate body are sold and its
liabilities are discharged

Liguidation results in the dissolution
of the company by virtue of which,

the company ceases to exist.

came to India there was no law of insolvency in the country. The earliest insolvency

legislation can be traced to sections 23 and 24 of the Government of India #ct, 1800
(39 and 40 Geo 11 —¢ 79), which conferred —insolvency jurisdiction on the Supreme

Court. The passing of Statute 9 in 1828 (Geo- IV ¢ 73) can be said to be the

beginning of the special insolvency legislation in India. Under this #ct, the first

insolvency courts for relief for insolvent debtors were provided in the Presidency-towns.

A step further in the development of insolvency law was taken when the Indian

Insolvency Act, 1898 was passed. The provisions of the Indian Insolvency #Act, 1898,
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were, however, found to be inadequate to meet the changing conditions. However, the

Act of 1848 was in force in the Presidency-towns until the enactment in 1909 of the

Provincial Insolvency Act, 1920 are two wmajor enactments that deal with personal

insolvency and have parallel provisions and their substantial content is also similar but

!! ! !‘ES . ! E !! . ! .! . ! . . !. !; [J!‘! E «! I

Insolvency Act, 1909 applied in Presidency towns namely, Kolkata, Mumbai and Chennai,

Provincial Insolvency Act, 1920 applied to all provinces of India. These two Acts are

Insolvency law usually has a two-fold purpose—

() to aive relief to the debtor from. the ) ¢ ereditors whose claims he i

unable to meet, and

(ii) to provide a machinery by which creditors who are not secured in the payment of

to the Constitution) i.e. both Center and State Governments can make laws relating to

. N . . . . .
.
. . . . .
.

« The Sick Industrial Companies (Special Provisions) Act, 198S.
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B Section 23 and 24 - Conferment of insolvency Jurisdiction
Government of India Act, on Supreme Court at Fort Williams

= 1800 (Calcutta), Madras and Bombay

- Statute 9 (Geo. IV c. 73), Insolvency Courts get distinct existence
1828 in the Presidency Towns

}

Indian Insolvency Act,

B 1848

K Presidency Towns Personal Insolvency in Presidency

| Insolvency Act, 1909 towns of Calcutta, Bombay and Madras

= Provincial h]solven.cv Act, Pefsol’lal Il'lso].ven.c}' in ﬁll })foviﬂ.ces Of
1920 ’ India

Scattered Provisions of Various Acts like the Indian Partnership Act, 1932,

the Companies Act, 1956, SICA, 1985, RDDBFI Act, 1993, SARFAESI Act,
2002 and the Companies Act, 2013

Insolvency &

Bankruptcy
Code, 2016

An Act to consolidate and amend the laws relating to reorganization and insolvency
resolution of corporate persons, partnership firms and individuals in a time bound
manner.
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Over the last two decades, the Indian financial system has undergone tremendous

there has been a consistent effort by the policy makers to undertake comprehensive

reforms in the laws and systems to bring them at par with international standards and

i centivise the foreion i vest in the Indi

Some earlier requlatory initiatives are as discussed below: the Genesis

Government
had earlier
tried to
counter the
sickness with
some ad-hoc
measures.

Nationalisation
of Banks and
certain other

measures
provided some
temporary
relief

RBI monitored
the industrial
sickness.

Astudy
group, came
to be known

as Tandon
Committee was
appointed by
RBIin 1975.

In 1976, HN.
Ray committee
was appointed.

In1981,
Tiwari
Committee
was appointed
to suggesta
comprehensive
special
legislation
designed to
deal with the
problem of
sickness laying
down its basic
objectives and
parameters,
remedies
necessary for
revival of sick
units.

The
committee
submitted

its report to
the Govt. in
September
1983 and
suggested the
following:

() Need
for a special
legislation

(b) Need for
setting up
of exclusive
quasi-judicial
body.

b
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Thus the SICA came into existence in 1985 and BIFR started functioning from
1987.

C I n | ] he |

related to banking and insolvency and suggest wmeasures for the same. These

Insolvency and Bankruptcy Code, 2016. Some of these important Committees were —

Comwmittee Year Recommendation

Tiwari C . 93 Enact r of the Sick Industrial € .
Banl ) ol Instituti (RDDBEL)

Act, 1993
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ERADI COMMITTEE -
THE BEGINNING (1999) In the year 1999, the Government of India set up a High level

that the law of insolvency should not only provide for gquick disposal of assets but in

Indian _economic scene, it should first look at the possibilities of rehabilitation and

also__recognized the fact that differences in national laws and procedures have

important conseguences in case of enterprise with assets and liabilities in different

countries, thereby, there was an urgent need to streamline the existing insolvency laws

Jurisdiction, power and authority relating to winding up of companies should be vested

in_National Company Law_Tribunal instead of the High Court as at present. The

of V.K. Insolvency Act.

The Committee addressed and recommended the following key points:—

(i) The Committee recognized after considering international practices that the law of
insolvency should not only provide for quick disposal of assets but in Indian economic

scene, it should first look at the possibilities of rehabilitation and revival of companies

(i) The Committee noted that there were three different agencies namely,

« The High Courts, which had powers to order winding up of companies under the

provisions of the Companies Act, 1956. the High Courts were not able to devote

exclusive attention to winding up cases which was essential to conclude the winding up

of companies quickly;

« The Company law Board to exercise powers conferred on it by the Companies Act,
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1956 or the powers of the Central Government delegated to it; and
'« Board for Industrial and Financial Reconstruction (BIFR) which dealt with the

references relating to rehabilitation and revival of sick industrial companies. However,

_the experiment with BIFR was not so encouraging.

_+ In order to overcome the said issues and to avoid mulplicity of fora, the Committee

recommend the need for establishing National Company Law Tribunal as a specialized
_agency to deal with matters of rehabilitation, revival and winding up of companies. (iii)
The committee brought out the dismal time taken to wind up a company in India -

which ran on an average upto 2S years.

RECOMMENDATIONS BY N L MITRA ADVISORY GROVUP (2001)

The Advisory Group examined the details of conflicting decisions on tribunalisation of

ustice. Tribunalised iustice i al ¢l  civil | . !

culture, there is an emphasis on judicial form and formalities. The conflict between the

two_systems is nothing new_in India. Both the systems, that is the common law and

discussed
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|| Constituting a National Tribunal with Having ~a  completely

AU B (3t F Geld b gggllicr? ti\(fiitl?fﬁlecgntli?e niiilerl(;lfl%};n}s:uurttc i B
Court to receive and deal with all petitions 5 pey;

. : reorganisation (similar to reorganisation
- | for bankruptcy, restructuring and finally 8 ( 8 S

for insolvency with an appeal lying to the under Chapter 11 of the US Code); and

High Court and Special Leave Petition to the ;?Sﬁilgaegg] I;;icsﬁihggs eeglsgzli?lg liasivgaf)l;
Supreme Court; and q ' y app § by way

a special leave petition to the Supreme Court.

The advisory group had also observed that an introduction of a professional expert

agency to handle bankruptcy proceeding shall strengthen the existing court system. The

bankruptcy court shall provide predictability and certainty to the whole system of

bankruptcy proceedings. This will meet the basic objective of professional expediency

and quick judicial process.

J J IRANI COMMITTEE RECOMMENDATIONS (200S)

The Ministry of Corporate Affairs constituted an expert committee on December 2,

2004 to advise the government on proposed revisions to the Companies Act, 1956,

which submitted its’ re be able t port in May 200S. The objective of this exercise was

to have a simplified compact law that will o address the changes taking place in the

national and international scenario, enable adoption of internationally accepted best

practices as well as provide adeguate flexibility for timely evolution of new

arrangements in response to the requirements of ever- changing business models. It

was a welcome attempt to provide India with a modern Company law to meet the

requirements of a competitive economy. Few of its recommendations were as follows:
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P

The Insolvency Tribunal should
have a general, non-intrusive and
supervisory role in the rehabilitation
and liquidation process. Greater
intervention of the Tribunal is
required only to resolve disputes by
adopting a fast track approach. The
Tribunal should adopt a commercial
approach to dispute resolution
observing the established legal
principles of fairness in the process.

The Tribunal should set standards
of high quality and be able to meet
requisite level of public expectations
of fairness, impartiality, transparency
and accountability. Selection of
President and Members of the
Tribunal should be such so as to
enable a wide mix of expertise for
conduct of its work.

The Tribunal will require specialized
expertise to address the issues
referred to it. The law should
prescribe an adequate qualification
criterion for appointment to the
Tribunal as well as training and
continuing education for judges/
members,

F

Rules should be made in such way
that ensure ready access to court
records, court hearings, debtors
and financial data and other public
information.

g

Standards to measure the competence,
performance and services of the
Tribunal should be framed and
adopted so that proper evaluation is
done and further improvements can

i

The Tribunal should have clear
authority and effective methods of
enforcing its judgments. It should
have adequate powers to deal with
illegal activity or abusive conduct.

be suggested.

BANKRUPTCY LAW REFORMS COMMITTEE (2014)
The Hon’ble Finance Minister in his Budget Speech of 2014-1S announced that an

entrepreneur friendly legal bankruptcy framework would be developed for SMEs to

enable easy exit. Pursuant to the above announcement, Bankruptcy Law Reforms

Committee (BLRC) was set up under Shri TK Viswanathan, former Secretary General,

Lok Sabha and former Union Law Secretary, on 22.8.2019 to study the corporate

bankruptcy legal framework in India and submit a report

Highlights of Committee Report

« The objectives of the Committee were to resolve insolvency with: lesser time involved,

lesser loss in recovery, and higher levels of debt financing across instruments.

« The Committee had recommended a consolidation of the existing legal framework, by

repealing two laws and amending six others. It had proposed to repeal the Presidency

Towns Insolvency Act, 1909 and the Provincial Insolvency Act, 1920. In addition, it had

proposed to amend:

(i) Companies Act, 2013,
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(ii) Sick Industrial Companies (Special Provisions) Repeal Act, 2013,

(iii) Limited Liability Partnership Act, 2003, (iv) Securitization and Reconstruction of

cinancial 2 ) Enf ¢ sorurity | et 2002 () R .

Debts due to Banks and Financial Institutions Act, 1993 and

(vi) Indian Partvership Act, 1932,

creditors will have votes in proportion to their magnitude of debt.

« The creditors committee would undertake negotiations with the debtor, to come up

with a revival or repayment plan

+ The report outlined the procedure for insolvency resolution for companies and

individuals. The process may be initiated by either the debtor or the creditors.

loans), could file an application for declaring a company sick. The Committee had

proposed that operational creditors, such as employees whose salaries are due, be

allowed to initiate the insolvency resolution process (IRP).

a_lack of data

The Board. would. reaulate_the. insol roccional , ) information wilits
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in_addition to making regulations for insolvency resolution in India.

« The Committee proposed two Tribunals to adjudicate grievances under the law:

(i) the debt recovery tribunal would have jurisdiction over insolvency and bankruptcy

resolution of individuals.

The Timelines

notification in the Official Gazette

appoint. Different dates may be appointed for

Py
>

different provisions of this Code and any reference in any such provision to the

commencement of this Code shall be construed as a reference to the commencement

of that provision

Ministry of \
Finance Invited
comments on

The committee

; brm.Jght Gt draft Insolvency The Insolvency The bill on the
interim report and Bankru and Bankruptcy eeaey el
B in the month Billin Novemp’ti?r Code, 2015was Ba"kmcyt
of February 2015 based Introduced in Code, 2015 was
| 2015 and the onthe Lok Sabha on referzred to the
L IO recommendation Degember 24, Joint committee.
November 04, of report of 2015
B 2015. Vishwanathan

Committee.

The report of the

joint committee The Code
| was presented The Code was The Code was received
in Lok Sabha passed by Lok passed by Rajya President’s
and laid down in Sabha on May 05, Sabha on May 11,
assent on May 28

Rajya Sabha on 2016, 2016.

April 28, 2016. 2016.

WHY NEW LAW?
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It is not true to say that India did not have any law dealing with Insolvency before the

failure and insolvency of companies and individuals

v | The framework did not provide the lenders an effective and timely way of recovery or

restructuring of defaulted assets and caused undue strain on the Indian credit system.

Insolvency Act, 1909, and the Provincial Insolvency Act, 1920, which are both about a

century old legislations.
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Highlights of the Insolvency and Bankruptcy Code, 2016 in the context of

Corporate Insolvency

stakeholders including alteration in the order of priority of payment of Government

dues and to establish an Insolvency and Bankruptcy Board of India, and for matters
) 1) th or incidental 1)

+ The Code covers insolvency of individuals, unlimited liability partnerships, limited

liability partnerships (LLPs) and companies.

«_The Insolvency Resolution Process (IRP) for individuals and unlimited liability

(“DRT”) shall be the Adjudicating Authority with jurisdiction over individuals and

unlimited liability partnership firms. Appeals from the order of DRT shall lie to the

liability entities. Appeals from the order of NCLT shall lie to the National Company
Law Appellate Tribunal (“NCLAT”).

individuals
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+ The Code lays down a swift process and timeline of 180 days for dealing with

(of 180/270 days), the management of the debtor is placed in the hands of an interim

! !- E‘ . ’! ! !« 5 . ’ : ! N ’ ! !«

shall mandatorily be completed within a period of three hundred and thirty days from

the_insolvency commencement date, including any extension of the period of corporate

resolution process of the corporate debtor.

«_Further, an insolvency resolution plan prepared by the resolution applicant and duly

examined by the resolution professional confirming that the resolution plan contains

voting share of the financial creditors. Once the plan is approved, it would require

sanction of the Adjudicating Authority. If an insolvency resolution plan is rejected, the

Adjudicating Authority will make an order for liguidation.

. The Code lous down £ C insol uti ; s it

smaller operations. The process will have to be completed within 90 days, which may

be _given more than once.

- I Insolvency and Bankruptcy code, 2016

PartI — Preliminary Part VvV -
- (Sec 1-3) PartIII - Insolvency Miscellaneous (Sections
Resolution and 224 to 255)
Bankruptcy for

= Individuals and
Partnership Firms
(Sec 78 - 187)

PartII - Insolvency PartIV - Regulation of
— Resolution and Insolvency Professionals,
Liquidation for Corporate Agencies and
Persons (Sec 4-77) Information Utilites
— (Sec 188-223)
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Eleven Schedules (Amendments to
| different Legislations)

B The framework of Part II - Insolvency Resolution and Liquidation for Corporate Persons

4 N [ N [ )
- il Corpor?lte Chapter III -Liquidation
Chapter I - Preliminary Insolvency Resolution
Process
B Process
G /L N /
K e N O N O ™
| Chapter IV - Fast Track Chapter V - Voluntary Chapter VI - Adjudicating
Corporate Insolvency Liquidation of Corporate Authority for Corporate
Resolution Process Persons Persons
B AN N AN /
n 4 I
Chapter VII Offences and
B Penalties
o J

Impact of the Code on other legislations.

+ The Code seeks to repeal the Presidency Towns Insolvency Act, 1909 and Provincial

Insolvency Act, 1920.

+ The Code seeks to amend the following 11 legislations:
l. The Indian Partnership Act, 1932

2. The Central Excise Act ,1944

3. The Income Tax Act, 196]

4. The Customs Act, 1962

S. Recovery of Debts Due to Banks and Financial Institutions Act, 1993
6. The Finance Act, 1994

7. The Securitisation and Reconstruction of Financial Assets and Enforcement of

Security Interest Act, 2002

8. Sick Industrial Companies (Special Provisions) Repeal Act, 2003

9. The Payment and Settlement Systems Act, 2007
10. The Limited Liability Partnership Act, 2008
ll. The Companies Act, 2013
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UNDERSTANDING THE INSOLVENCY AND BANKRUPTCY CODE, Z016

The Regulatory Mechanism

| The Insolvency and Bankruptey Board of India |

h

1 l l |

= [ Information Utilities ] ( Inzahreno Frof=siomnal

Apencies

- - —

| Insolvency Professional |"—

The Insolvency Adjudication Process

. ) Insalvency of
| II:|'.|-|.1:|'|I\.r|.-|:|.|.|...il o ]nsu]\n:._ir_'.-';:f ) Limited Liability Il'_‘.u_rp'!:-mt-e
nsolvency artnership Firms Partnerskip nsolvency

- L 4 | ——

Mational Com pany

%@H?’“—"AE;"’“ — Law Tribunal (HCLT)
B il Adjudication Authority

B ] } —

Appeal to Debt Recovery ] ( Appeal to National ]

Appellate Tribunal Company Law Appelate
[DMNRAT) Tribunal [NCLAT)

4p[.ﬁ.ppeal to Supreme Court ].‘—

THE INSOLVENCY AND BANKRUPTCY CODE 2016 - AN INTERNATIONAL
COMPARISON _WITH REFERENCE TO CORPORATE INSOLVENCY RESOLUTION
PROCESS

The Insolvency and Bankruptcy Code, 2016 — An international Comparison (Sources:

Interim Report of the Bankruptcy Law Reforms Committee).

Sl. | Particulars Section Details International practice

no.
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